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Text of Proposed Amendments

Preface:

ORIGINAL:

To amend An Act To establish a code of law for the District of Columbia to permit same-sex couples to marry in the District of Columbia; to ensure that no priest, minister, imam, or rabbi of any religious denomination….

AMENDED

To amend An Act To establish a code of law for the District of Columbia to permit same-sex couples to marry in the District of Columbia; clarify that the District of Columbia does not restrict or limit marriages on the basis of the gender or sexual orientation of the marrying parties and that any such limit or restriction would be discrimination under the DC Human Rights Act; to legislatively overrule Dean v. District of Columbia, 653 A.2d. 307 (DC. 1995); to clarify that marriage is the legally recognized union of two persons; to ensure that no priest, minister, imam, or rabbi of any religious denomination….
Section 2(a)

ORIGINAL:

Sec. 1283A. Equal Access to Marriage.

(a) Marriage is the legally recognized union of 2 persons. Any person who otherwise meets the eligibility requirements of sections 1283 (D.C. Official Code § 46-401), 1284 (D.C. Official Code § 46-402), and 1285 (D.C. Official Code § 46-403) may marry any other eligible person regardless of gender.  Each party to a marriage may be designated "bride", "groom", or "spouse."

AMENDED:

Sec. 1283A. Equal Access to Marriage.

(a) Marriage is the legally recognized union of 2 people two persons. Any person who otherwise meets the eligibility requirements of sections 1283 (D.C. Official Code § 46-401), 1284 (D.C. Official Code § 46-402), and 1285 (D.C. Official Code § 46-403) may marry any other eligible person regardless of gender.  Each party to a marriage shall may be designated "bride", "groom", or "spouse."

Section 3(a)

ORIGINAL:

(a) The ability to register a new domestic partnership in subsection (a) shall sunset as of January 1, 2011.

AMENDED:

(a) The ability to register a new domestic partnership in subsection (a) shall sunset as of January 1, 2011.

WRITTEN TESTIMONY:

My name is Mark Levine. I'm counsel for the Gertrude Stein Democratic Club, the largest gay political organization in the District of Columbia and the second oldest. Stein wholeheartedly supports this legislation, Bill No 18-482, the Religious Freedom and Civil Marriage Equality Amendment Act of 2009.  But I am a former Legislative Counsel in the United States Congress. I served Congressman Barney Frank and drafted many sections of Federal legislation before the House Judiciary Committee.  I'm also the author of California's first civil unions bill (the second oldest in the country) as well as path-breaking domestic violence legislation in Tennessee.  I know that even very good legislation can often be made better.

I propose two amendments to 18-482 and support an amendment proposed by Bob Summersgill.  All three amendments have been endorsed by the Gay and Lesbian Activists Alliance, the oldest gay political organization in DC. You should have a copy of the proposed amendments before you.  

I welcome any questions or suggestions on these proposed amendments today.  I realize I only have three minutes and you have hundreds of witnesses before you.  For that reason, I will summarize this writing in my oral testimony.  And I strongly encourage you and your staffs to follow up with me at or after today's hearing, with any questions or suggestions on these amendments.  My phone number is 703-599-6121.


I have written two legal opinions to the D.C. Board of Elections and Ethics which I attach as exhibits to my testimony.  The legal briefs show that current statutory law, having removed all gender distinctions, already allows same-sex couples to marry in the District of Columbia.  That does not make this legislation unnecessary.  Indeed it is vitally important to clarify once and for all that DC will not discriminate on the basis of gender or sexual orientation in the issuance of marriage licenses.

I. Reasons for Amendments

1.  "Clarification" of law; Marriage discrimination on the basis of gender or sexual orientation violates the DC Human Rights Act; Legislative overrule of Dean

The changes to the prefatory paragraph are important to establish this Council's intent with regard to marriage equality.  The DC Code with regard to marriage does not specify the gender of the marrying parties and has never done so.  But the Dean case purported to interpret the intent of this Council circa 1995 to ban same-sex marriage.  This council must make clear that Dean is legislatively overruled, particularly as the opponents of marriage equality are likely to cite Dean to claim an intent of this council that no longer exists. Dean does not constrain this Council in any way, shape, or form.  But this Council must make clear that the Council does intend to constrain the courts of the District by making its statutes and intent completely unambiguous both with regard to Dean and to the Human Rights Act.  Even though a court has already found that restricting marriages to opposite-sex couples violates DC's Human Rights Act, the opponents of marriage equality have stated their clear intention to ask an appellate court to overrule the recent, well-reasoned decision by Judge Retchin of the DC Superior Court, Jackson v. District of Columbia Bd. of Elections and Ethics, No. 2009 CA 004350 B slip op. (D.C. Superior Ct. June 30, 2009).  Your express statement affirming Judge Retchin's description of your intent – i.e., that Dean is legislatively overruled and that the Human Rights Act bars discrimination in marriage rights on the basis of gender or sexual orientation—makes my job, and the job of any other attorney defending in court the will of this Council as expressed through its legislation, a lot easier.  

2.  Neutral Marriage Preface Respects Dignity of All DC Residents (Compare Fifteenth Amendment to US Constitution)

My proposed amendment also removes the language "to permit same-sex couples to marry" from the preface and replaces it with "the District of Columbia does not restrict marriages on the basis of the gender or sexual orientation of the marrying parties."  The language as proposed in the bill is legally inaccurate, because as noted above and in the attached legal opinions, same-sex couples can already marry in the District. The Council is simply clarifying current law. 

More importantly, it is wrong to single out anyone's marriage as different from anyone else's in the District. The original language that I advise striking out -- "Permitting same-sex marriage" -- focuses, with a hint of condescension, on rectifying this historic injustice, rather than on a broad principle of equality for all and making clear there is zero legal distinction/difference between same-sex and opposite couples.  


Perhaps the best way to illustrate this point is by analogy.  The Fifteenth Amendment to the United States Constitution, adopted in 1870, was surely designed to permit African-Americans and ex-slaves to vote, but it does not state:  "The Constitution is amended to permit blacks and ex-slaves to vote." Instead it boldly proclaims:  "The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude."  The two texts may accomplish the same thing, but the tone of the two texts is miles apart.  The first suggested text is narrow and focuses on injustice.  It's as if the all-mighty white man is condescending to allow blacks and ex-slaves, who were once second-class citizens, to be treated equally to the white man.  While it's true that second-class citizens were allowed legal voting equality in 1870, it was not important to enshrine the prior historical injustice into law.  The actual text of the Fifteenth Amendment is broader and makes clear the principle of non-discrimination without condescension or hint of prior second-class status:  All American citizens can vote.  And that vote cannot be taken away because of their race or color (whether white or black or any other race or color) or whether or not they were slaves.  This says that everyone is equal.


As my proposed change to the preface does not change the DC Code, it should not engender any opposition from the eleven City Council Members who have declared they will vote for this legislation.  But tone matters.  Symbols matter.  The legislation before the Council today does not narrowly "permit" gay couples to marry any more than the Fifteenth Amendment narrowly "permitted" blacks to vote.  Neither gay people nor blacks should need "permission" to have the civil rights of equality under the law.  Permission is something a parent gives a child, not something that free and equal American citizens enshrine as a general principal for all free and equal American citizens.  Therefore I propose language that, like the Fifteenth Amendment to the United States Constitution, expresses dignity for all:  that the District of Columbia does not restrict or limit marriages on the basis of the gender or sexual orientation of the marrying parties.  Like the Fifteenth Amendment (which mentions race but does not mention "white" or "black"), the proposed change would mention gender and sexual orientation but not make any distinction between opposite-sex and same-sex couples.

3.  Clarification that Polygamy is Outlawed


The current DC Code does not expressly outlaw polygamy.  While a person cannot marry someone who was "previously married" (i.e. bigamy), there is no express prohibition, prior to this legislation, against three people marrying each other simultaneously.  The legal prohibition against polygamy may have been implied – as Dean found an implied restriction on the marriage of same-sex couples in 1995 – but this legislation clarifies this important ambiguity and is the first express law in DC to explicitly define marriage as between two persons, as distinct from two or more.  This is important enough to be in the introduction section and another example of a "clarification" that is not a change in current law.

4.  Two "Persons", Not "People"


The original version of the bill says that "Marriage is the legally recognized union of 2 people."  Yet elsewhere in the bill (e.g. section 3(b) adding (j)(1)) and in the DC Code, the term "persons" is used.  "Persons" is preferable as a legal matter to "people."  A "people" has an alternative meaning. It can refer, for example, to an ethnic group.  "Two persons" clarifies that the Council means two individual human beings.

5.  End Gender Distinctive Language of "Bridge" and "Groom"


The current bill stats that parties to a marriage "may be designated 'bride', 'groom', or 'spouse.' "  This designation runs counter to the trend in the DC Council to remove all gender-specific language from the family code.  The bill is also unclear as to who performs this designation.  Is it the clerk of the court?  The parties themselves?  Might some enterprising clerk designate opposite-sex couples one way and same-sex couples another?  Might a court revisit gender distinctions in marriage, divorce, or child custody that this Council is trying to erase?   This Council is to be commended -- and the Chair of this Committee Mr. Mendelson in particular – for doing the painstaking work of erasing distinctions in the DC Code, using terms like "parent" instead of "father" and "mother" and "sibling" instead of "brother" and "sister."  It would be counter-productive to reinsert gender distinctions in the Code when this Council intends no legal distinction between "bride" and "groom."

6.  Do Not Sunset the "Domestic Partner" Law in this Bill.


I endorse the suggestion of Bob Summersgill to delete Section 3(a) of the bill (and to keep Section 3(b) ).  People can be of different minds with regard to the continuation of domestic partnerships after gay and lesbian couples are allowed to marry.  In the District of Columbia, domestic partners can include siblings, parent and child, and other groupings of individuals that are not allowed to marry or do not wish to marry.  I have my own opinions on the domestic partner legislation post-marriage equality, and they may differ from others who support marriage equality.  Indeed they may differ from Bob Summersgill.  But he (and Rick Rosendall of GLAA) and I all agree that this bill is not the place to resolve this issue, which is more complex than the issue of simple marriage equality.  Let's not let the difficulties of what to do with domestic partnerships otherwise cloud a simple bill proposing non-discrimination.  Perhaps a year after marriage equality becomes law, we can re-evaluate domestic partnerships and have a hearing where people testify solely on this less controversial but more complex issue.  People who continue to choose domestic partnerships one year after marriage equality is in the law can, at that time, discuss the wisdom of continuing them or modifying them to reflect the realities of the citizens in such relationships.  I, for one, think domestic partnerships will mostly wither away if they are not being used.  But this legislation and this hearing is not the best time or place to consider this issue.

7.  Neutral Agency to Issue Marriage Licenses


I also endorse Bob Summersgill's suggestion that the Agency of Vital Statistics should issue marriage licenses in the District, or some other equivalent DC agency that would issue marriage licenses without discretion, politics or the possible interference of Congress.  Currently courts issue these licenses and could be subject to the whim of Congress.  I believe, like Bob, that an appropriate DC Agency should be authorized to issue marriage licenses and that officials of the DC Government should be able to perform marriages. We all believe that the District Government should conduct its affairs as much as possible without interference by Congress.  District autonomy demands that it issue its own marriage licenses.

II. Support for current version of bill with regard to religious freedom

Religious institutions should have the right to decide whom to marry according to the dictates of their tradition, but they should never have the right to use Government money in aid of discrimination.  For this reason, I wholeheartedly endorse Section 2(b).  In my work in Congress in opposition to the "Faith-Based Initiative" of George W. Bush, we established the general principle in Federal Law that religious institutions who take Government monies have to accept Government rules about non-discrimination.  Thus, the Church of the Ku Klux Klan, if it takes Government funds, should not be able to discriminate against Blacks.  Similarly, any religious organization that receives Government funds and opens its facilities for use to the general public should not be allowed to discriminate against gays or lesbians with regard to its public accommodations.

In other words, it's perfectly fair for the Catholic Church to say we will not marry Protestants, Jews, Muslims, or atheists in the Church.  But it is unfair for any church, synagogue, or mosque to take tax money from the public, open their facilities to the public, and then exclude gay and lesbians only.  It would similarly be unfair for the "Church of the Ku Klux Klan" to accept public tax money but only open its public facilities to Whites.  Once you are "open to the general public" – including those that do not follow the dictates of your faith – you are indeed "open to the general public."  And gay and lesbian citizens are part of the "general public." 

In sum, if a church wants to hang a sign over its public facilities – such as a beautiful park that it owns -- that says "Whites Only," "Catholics Only," or "Heterosexuals Only," it may do so, but it cannot expect those excluded (Blacks, non-Catholics, or Gay and Lesbian Citizens) to finance their own discrimination through tax dollars.  If we all pay for the service, we should all have access for the service.  That is currently Federal Law with regard to faith institutions that receive Federal dollars:  religious organizations supported by tax dollars cannot discriminate, even on the basis of religion, either in the jobs they provide or the people they serve.  There is no reason why the District of Columbia should allow more discrimination than the Federal Government allows.

III. Brief Arguments in Support of Bill

While I mostly focus on amendments, I should point out two other reasons to support marriage equality that have not heretofore been raised before this Council.

1.  Murderers Can Marry:  Do Gay and Lesbian Citizens Deserve Fewer Civil Rights then Murderers?

The United States Supreme Court in Turner v. Safley, 482 U.S. 78, 95-96 (1987) unanimously held that prisoners have a right to marry.  They found:

"First, inmate marriages, like others, are expressions of emotional support and public commitment. These elements are an important and significant aspect of the marital relationship. In addition, many religions recognize marriage as having spiritual significance; for some inmates and their spouses, therefore, the commitment of marriage may be an exercise of religious faith as well as an expression of personal dedication. … . Finally, marital status often is a precondition to the receipt of government benefits (e.g., Social Security benefits), property rights (e.g., tenancy by the entirety, inheritance rights), and other, less tangible benefits (e.g., legitimation of children born out of wedlock). These incidents of marriage, like the religious and personal aspects of the marriage commitment, are unaffected by the fact of confinement or the pursuit of legitimate corrections goals.

"Taken together, we conclude that these remaining elements are sufficient to form a constitutionally protected marital relationship in the prison context…."
I especially ask the two City Council members who are undecided on this legislation.  Are you really saying that you think murderers serving 30-year terms should have more rights than the hard-working tax-paying, law-abiding gay and lesbian citizens of the District of Columbia?  Can you sleep at night knowing that you are advocating more rights for vicious, violent felons than for decent, loving, innocent people?


2.  Marriage Equality Harms No One.


Would any heterosexual married couple divorce their spouse if gay couples are allowed to marry?  The answer is obviously no.  Then why is it their business if other loving couples want to be happy?  While marriage equality benefits the parties concerned, it does zero harm to anyone else.  Not a single marriage will be harmed in the slightest by the granting of equality to all.  Bigots make take pleasure in the misery of others, but this pleasure is not a legally cognizable benefit.  Even acknowledged bigots admit they will not divorce their spouses if gay people are allowed to marry.

Respectfully submitted,

Mark H. Levine

ORAL TESTIMONY (Some words may be skipped as I speak quickly to obey 3-minute time limit):

My name is Mark Levine. I'm counsel for the Gertrude Stein Democratic Club, the largest gay political organization in the District of Columbia.  I only have three minutes and a lot to cover with both amendments to the bill and arguments for it. So I will talk fast. When I'm done, I would welcome any questions either at this hearing or by any councilmember or their legal counsel between now and the mark-up of the bill. You should have the amendments before you.

Stein wholeheartedly endorses this legislation.  But as an ex-Legislative Counsel for Congress, I recognize that even very good legislation can be made better. I have a lot of experience in this arena, having drafted California's first civil unions bill and having been the only non-government attorney to appear personally in court to defend this Council's intent in the Jackson case, which overruled his discriminatory referendum.

Most of my proposed amendments relate to the preface of the bill, rather than the text of the DC Code.  That should make them easily acceptable to the eleven of you who have endorsed the bill but no less important to a lawyer like me seeking to uphold your wishes in a court of law.  The Council needs to state clearly and unequivocally that Dean is legislatively overruled and that the DC Human Rights Act bans marriage discrimination on the basis of gender or sexual orientation.

Interestingly, the Council today is not permitting same-sex couples to marry.  It is clarifying the gender-neutral language of the DC Code that already permits them to marry. You don't have to take my word for it.  It is the holding of the DC Court of Appeals in Dean that the current DC law does not explicitly require marriage between a man and a woman.  As you read the history in my legal brief to the DCBOEE, it will be clear that Dean based its decision on other factors – such as gender-language in incest laws and the laws of other states, none of which apply today.

The code is gender-neutral today thanks to the fine work of you, Councilman Mendelsohn, and others, and therefore we should not reinsert gender-specific terms like "bride" or "groom".   For legal purposes, the gender-neutral term "spouse" should clarify that men and women, straight and gay, are equal in the eyes of the law.

It is also important that the preface state marriage equality in a positive, neutral light (that is, no one entering a marriage shall be discriminated against on the basis of their gender or sexual orientation) rather than as a condescending grant of "marriage" by opposite-sex couples to same-sex couples.  I'm reminded of the Fifteenth Amendment to the U.S. Constitution that does not say, "Whites are now permitting Blacks and former slaves to vote," but rather says that all citizens are permitted to vote, regardless of race, color, or prior condition of servitude."

I agree with Bob Summersgill and Rick Rosendall of GLAA that the question of whether to sunset domestic partnerships is a complex one and should not be included in the current legislation. I also agree with them that to preserve DC autonomy, marriage licenses should be issued from DC agencies with solemnization by DC officials.

I also support the current provision on religious institutions.  No religion should be forced to marry anyone they do not wish to marry.  But if they open certain property they own to the general public, they must obey public accommodation law, particularly if they receive Government Funds.  I worked hard in Congress to defeat Bush's Faith-Based Initiative and preserve Federal Law which says, "if you get Government funds, you can't discriminate."  If you put up a Whites-Only sign, you can't take tax dollars from Blacks to finance the sign. And if you put up a Straights-Only sign, gays and lesbians shouldn't have to pay for it.  DC law should be at least as progressive as Federal Law on this issue.

In support of marriage equality, I would also like to note the United States Supreme Court case of Turner v. Safley, 482 U.S. 78, 95-96 (1987) which held that even prisoners have a constitutional right to marry.  And I would urge Ms. Alexander and Mr. Barry to look deep into their souls and ask themselves if they really believe that the hard-working tax-paying, law-abiding gay and lesbian citizens of the District of Columbia should have fewer civil rights than convicted killers.

Finally, I would ask everyone in this room that is currently married but opposes marriage equality to raise your hand if you will divorce your husband or wife if gay people are allowed to get married as well.  Let the record reflect no hands were raised.  Marriage equality does not do an iota of harm to heterosexual married couples, except reduce the pleasure of some who take joy in the misery of others.

All this bill really does is clarify that all DC residents are equal under the law.  Like the Civil Rights Act of 1964, it should have been unnecessary.  But this bill, like that one, is no less momentous just because its premise is simple.  Stein wholeheartedly endorses this bill.  And I think you all for your time.

